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DIRECTORS, OFFICERS AND MANAGERS PERSONAL LIABILITIES.

The Legal Position in Venezuela

1- STRUCTURE OF VENEZUELAN CORPORATE ENTITIES.

In Venezuela, a country governed by the Civil Law, inspired in French Law, the juridical entities are
classified in two large groups: @) partnerships and b) capital corporations. Individuals or corporate entities
may integrate the first ones. These associate to incorporate a corporation by contribution of goods or their
own skills and ahilities, that is to say their own activities to achieve a common benefit. The second one is
incorporated by individuals or juridical entities that contribute goods in kind or cash to form a capital and
the partners or members subscribe shares or participations quotas, whether they be limited liability
partnerships or corporations. The incorporation charter of both theses business entities must be registered
before the Commercial Registry of the judicial circuit in which its domicile or home office is established.
The capital of the business companies is distributed in registered shares, since shares issued to the bearer
are not allowed. No limitation exists with regards to maximum or minimum number of shares, however
the capital must be paid at least by twenty per cent (20%) at the time of incorporation of the company.

The management of the company may demand, when the economic needs so require, the payment in full
or in part of the unpaid percentage of the subscribed capital, from the holders of such shares. The law does
not prescribe the face value of the shares, such amount or face value must be established in the
incorporation charter of the company. The assignment or transfer of shares must be done by insertion of
such transaction in the Stockholders or Shareholders Book of the company. In the case of a limited
liability partnership, the capital is divided in quotas, it can not be less than twenty thousand bolivars (Bs.
20.000,00) or greater than two million bolivars (Bs. 2.000.000,00), having to pay the full amount of the
subscribed capital when incorporated. The law provides that the face value of such quotas cannot be less

than one thousand bolivars (Bs. 1.000,00), each. The assignment or transfer of quotas must be done by



notarized instrument, registered or inserted in the Members Book and registered before the Commercial
Registry.

The management of either company may be individual or collective. In case such management is in the
hands of one individual, this can be referred to as "President”, "Administrator” or "General Administrator"
"Manager" or "General Manager". Such individual, as sole legal representative is not an attorney, but an
executive entity of the company with full powers of administration and disposition of the property, who
also represents the company in trial; having to render reports of management to the meeting of
stockholders or before the general meeting of members every year, as the case may be, at the time stated
in the corresponding incorporation charter. A "Judicial Representative”, other than the sole administrator
may be ingtituted to represent the company exclusively in trials or before the courts.

In the case that the company is managed by a group of individuals or collective body, always in uneven
numbers, this body may be identified as "Board of Directors’, "Managing Board", the incorporation
charter shall state the powers of such collective body. It has been common practice that the important
decisions for the company be adopted by such collective body, being able to establish a quorum other than
absolute mgjority, as well as different requirements regarding attendance and voting. One individual
member of the company is given the legal representation of the company, being able to designate a
"Judicial Representative”, different from the members of such collective body, to represent the company
in trial or before any courts. The incorporation charter may create an office that may be referred to as
"Manager" or "Administrator" giving the power for the ordinary and daily management of the company

with powers to designate and remove personnel or staff and to fix their remuneration.

2- WHO ARE DIRECTORS, OFFICERSAND MANAGERS?
The law does not indicate that the management or administration of the companies should be handled by
one or several individuals. Depending upon the determination and provisions of the incorporation charter,
the management shall fall on one individual or on a collective body. The law does not establish if the

management of a company should be on the hands of certain kind of professionals.



The Law for the Practice of Accounting provides that Economists or Public Accountants shall take the
office of "Comptroller". The "Comptroller" is the individual designated by the annual stockholders
meeting of the companies "to report to the following annual stockholders meeting about the situation of
the company, and the balance and accounts that the management of the company presents'; furthermore
the Commerce Code provides that the Comptrollers "have an unlimited right of inspection and
surveillance on all operations and transactions of the company. They can examine the books,

correspondence and in general all documentation of the company.”

3- LEGAL BASIS OF DIRECTORS, OFFICERS AND MANAGERS LIABILITY IN
VENEZUELA.
a) Statutory, civil or contractual legal framework

The Commerce Code of Venezuela, in reference to companies, provides in article 266 the following: "The
administrators are jointly and severally liable before the stockholders and third parties for:

1° the accuracy of the payments made in the cash by the stockholders;

2° The existence of actua dividends;

3° The execution of the decisions of the stockholders meetings;

4° and in genera, for the exact and true compliance of all duties as prescribed by law and the bylaws."
Article 268 further provides: "The liability of the administrators for actions and omissions, does not
include those in which having been relieved of fault, their non conformity to such action or omission was
recorded, giving immediate notice of such to the comptroller”.
Article 324 of the Commerce Code with regards to Limited Liability Partnerships, provides: "The
Administrators are liable, jointly and severally, before the company as well as before third parties, for the
violation of the provisions of law and of the corporate agreement or charter of incorporation, as well as for
any other violation incurred during his term in office. However, the liability of administrators for acts and
omissions does not include those in which having been relieved from guilt they have recorded in the
corresponding minutes their non-conformity, and have given immediate notification thereof to the

comptroller, if any.



The company or the partners or stockholders may bring liability action to the interest of the latter,
individually, as long as they may represent, at least one tenth of the corporate capital. The members or
stockholders that bring such action can not be subject or be opposed any motion based upon waivers or

settlement agreements between the company and its administrators, allegedly liable."

b) Dutiesand requirements of Directors, Officersand Managers
In view of the legal position of the Directors, Officers and Managers, first derived from their designation
by the stockholders meeting to such office of Director or if appointed by the latter to hold the office of any
Officers or Managers, and that these individuals are the ones in contact with third parties, with whom the
company entersinto contracts and agreements, their duties may be classified in two groups:
-duties of a contractual or conventional nature corresponding to certain obligations, specifically, or
-duties of tort or non-contractual nature, which are the obligations not to cause harm to another derived
from negligence.
The above, in summary, refers to the fact that Directors, Officers and Managers have contractual or
conventional obligations to the company; and extra-contractual or unlawful act before third parties. This
means, in accordance to Venezuelan statutory law on Obligations that the Directors, Officers and
Managers answer to the company for any harm caused to it for any non-compliance of contractual
obligations before the company, not being liable for damages before it, of material nature, that is
patrimonial obligations, foreseen and foreseeable, not having to prove guilt or tort since contractual
liability presumes guilt or tort. Derived from the contractual nature of the liability of Directors, Officers
and Managers are not liable for personal damages. However, before third parties, since such liahility is of
an extra-contractual or tort nature, such Directors, Officers and Managers are liable for violations caused
from unlimited mere guilt or tort, having to prove guilt, being liable including for personal damages

caused during the execution of the duties of such office.



c¢) Istherean equivalent in Venezuela to the US Business Judgment Rule?

"The spirit, purpose and objective of this rule apply in Venezuela, however considering our Civil law
system in matters of civil liability. Directors are not liable unless their fault or guilt can be proven. Civil
liability of Directors is not objective, thus fault in their action cannot be presumed, but is a matter of
proof. The fact or need of acting diligently in a previous investigation, before taking any decisions, as long
asthisinvestigation is an ample and detailed one, it only means that the Directors has acted cautiously,
thus relieving the Director of civil liability by exemption of fault or guilt; that isto say not having incurred
in fault or negligence. Directors have aright to trust information provided by officers, and if such
information turns out to be wrong or false, the Directors shall be liable for culpa in eligendo, that isto say,
for having selected, appointed or hired an officer who does not have the qualities to exercise such office,
thus not providing true, sufficient, accurate and exhaustive information as required. Directors shall incur
in such same fault, guilt or negligence if such false or untrue information was provided by an outside or
independent professional, since it is required to fully know the person who provides such information, in
order to trust his’her judgment. The same criteria, but with less intensity, may be applied in case the
information were provided by another member of the Board, since the trust in other members of the board
cannot be absolute or limitless. In cases of gross negligence, Director's liability before the company or
corporation is clear, since they have not complied with their contractual obligations undertaken when
appointed as Directors and accepted such office. Gross negligence, equal to dolus (cul pa lata equipar atur
dolo, asthe Latin aphorism implies) shall make the Director jointly and severally liable along with the
company before any third parties, who have been victims or suffered damages derived from such gross

negligence".

d) Dutiesof Directors, Officersand M anager s towar ds the Cor por ate.
In general, according to the Venezuelan Civil Code, the diligence required from the Directors, Officers

and Managers in the execution of their obligations before the company "shall always be that of a pater



familiag". This means that such Directors, Officers or Managers must be liable before the company for
damages caused from the violation or non-compliance of their duties or obligations derived from
negligence.

e) Duties of Directors, Officers and Managers towards majority or minority

shareholders.

Since the Directors, Officers and Managers do not have a direct legal or juridical connection to the
stockholders of the companies, whether majority or minority, such Directors, Officers and Managers do
not answer for any civil liability before the stockholders. However, Venezuelan Doctrine has maintained
that Article 266 of the Commerce Code may serve even third parties, including stockholders, majority or
minority, since this provides for cases the damage has been caused from tort. An example is given as
follows: causing harm to a third party from the distribution of false dividends, the latter for such reason
has given credit to the company or bought its shares. This is an unlawful act and derives a liability from

the author if such has acted with fraud or negligence.

f)  Duties of Directors, Officersand Managersin case of bankruptcy.
According to provisions of the Venezuelan Commerce Code the managers of a corporation or a limited
liability partnership, who consider that the company is bankrupt, must request the Judge in Commercial
Matters in and for the jurisdiction of the domicile of the company the request for a declaration of
bankruptcy. The administrators shall also be bound to appear before such Court and the Receiver as
appointed by the Court, as per request.
With such request for declaration of bankruptcy the administrator shall annex:
1° General balance or a statement of the circumstances that refrain from its presentation;
2° asummary of the causes of such bankruptcy, signed by the administrators.
The declaration of bankruptcy causes the suspension of the management by the administrator of the
company, and such administration or management shall be given to all stockholders, represented by the

Receiver.



g) Statute of the enforcement of Directors, Officers and Managers liability with
respect to tax, labor and environment regulations.

The Organic Tax Code provides that "The following are jointly and severally liable for the taxes derived
from the goods and property they manage, receive or dispose: 2. The directors, managers, administrators
or representatives of any juridical entities and other collective bodies with juridical personality duly
acknowledged.”

h) Directors, Officersand Managers criminal liability
In the Amendment to the Organic Tax Code of 2001, article 90 provides that "The juridical entities are
liable for tax violations. Such violations are sanctioned with terms in prison, and their directors, managers,
administrators, representatives and receivers that have participated in person in the execution of such
violation, are liable". One further provision states that "The pecuniary sanctions or fines can not be

converted into prison terms, but shall be effective through civil action.”

4- STATUTE OF LIMITATION.
In Venezuela, in principle, civil matters are subject to a statute of limitations for personal o civil action of
ten years. Thus, the term of statute of limitations of
a) Shareholders action;
b) Contractual disputes;
c¢) Discrimination suits and
d) Wrongful Termination (non-labor action) is of ten years.
€) Fraud: The term of the statute of limitation for any criminal action derived from Fraud",
understanding as such to be a crime, shall depend on the type of fraud or dolus, as per the
Venezuelan Penal Code; such term may range from one to five years. The criminal action
for sexual harassment, as a crime, depending on who the assaulter and victims are, is
subject to a statute of limitations of seven to ten years.
f) Tax", the tax obligation and its derivatives are subject to a statute of limitations as

follows: four years for the right of audit, verification and determination of the tax



obligation and its derivatives; the action to impose tax sanctions and penalties, other than
prison; and the right to recover and compensate taxes and the reimbursement of overpaid
taxes. The statute of limitations of six years applies to: the right to audit. Audit and
determination of a tax obligation when the taxable amount or fact has not been declared
or the obligation to be registered in tax control records as so prescribed by the Tax
Administration has not been complied with. The action to impose prison sanctions, also
are subject to an statute of limitations of six years, from January 1st following the date in

which the act was committed.

5 WHO CAN SUE?

a) Corporation:

Judicial or court action if brought by the company, shall depend on the resolution of the Board of
Directors, if applicable, and if such power is granted thereto. If the company is administered or managed
by one individual, whether a President, General Administrator or General Manager, such individual shall

have the power and duty to take or make such decision.

b)The stockholders

They do not have such power. However, if these stockholders hold a sufficient number of shares they
could call for a general extraordinary stockholders meeting to decide if such judicial action may be
brought or not. The decision of the meeting shal prevail above the will of the stockholder even if it is
contrary to bringing judicial action.

¢) Creditorsand Third Parties.-

In this question creditors is to be understood as third parties that may have been victim to patrimonial
damages caused by an un lawful act of the company or its Directors, Officers and Managers.

We do not know of the frequency in which these actions are brought in Venezuela. Our impression is
that this happens not often. Perhaps this is due to the fact that the plaintiff, the victim of the unlawful act,

must prove guilt of the company or that of the Directors, Officers and Managers.



d) Insolvency Administrators/ Trustee in Bankruptcy
Fraudulent bankruptcies are not frequent, since the Directors, Officers and Managers are careful not to
incur in such circumstances causing fraudulent bankruptcy as provided by the Venezuelan Commerce
Code, that is;
"1° when the publication of the corporate contract or charter of incorporation has been fraudulently
omitted, in the manner as prescribed by law;
2°when false statements had been made regarding the subscribed and paid capital;
3°when dividends have been paid from non-existent surplus, and which payment had caused a reduction
of capital;
4° when amounts had been taken fraudulently, greater than those prescribed by the corporate contract or
charter of incorporation; and
5° those who fraudulently, or as a consequence of fraudulent transactions have caused the bankruptcy of
the company."
In Venezuelan Law, personal insolvency of the administrators has no implication on the declaration of
insolvency of companies or of limited liability partnerships. The insolvency of those appointed as

bankruptcy receivers does not have any influence on the declaration of bankruptcy of such companies.

€) Regulatory authorities:

- Venezuela Commercial or Business Court: actions against Directors, Officers and Managers
cannot be brought by the Insurance Superintendency, the administrative office controlling
insurance companies.

- Venezuelas Administrative Labor Office and Labor Court; frequency and severity of such suits.

These are not frequent, however not scarce; when Directors, Officers and Managers bring judicial

action against the companies as employers, the amounts under claim are fairly high;

g) Employees:



Action is not brought against Directors, Officers and Managers, but against the companies that acted
as employer. Sexual Harassment Claims are persona action of a criminal nature brought against a
Director, Officer or Manager who has committed such a crime. We do not know if such action has been

brought or enacted.

6- WHAT ISTHE ENFORCEABILITY OF A FOREIGN JUDGMENT ON VENEZUEL AN
DIRECTORS, OFFICERSAND MANAGERSUNDER VENEZUELA LAW?

Foreign judicia decisons may be executed in Venezuela, subject to the effectiveness granted by the
Supreme Tribunal of Justice, the competent court to grant "exequatur". Our civil proceedings code
provides: "Only those decisions rendered in countries in which effectiveness is granted to decisions
rendered by Venezuelan Courts, without review of substance, may be declared as effective in the
Republic. Such circumstance must be proven with the corresponding proving and supporting document.”
The aforementioned Civil Proceedings Code provides six requisites for a foreign decision or judgment to
be effective in Venezuela. Some of these requisites are: that Venezuelan jurisdiction was upheld
correspondingly; that the decision is of "res judicata’ nature; and that it does not contain statements or

provisions contrary to the public interest, or the public interest of the Republic.

7- CAN DIRECTORS, OFFICERS AND MANAGERS BE LIABLE FOR PUNITIVE
DAMAGES UNDER VENEZUELAN LAW, AND ARE PUNITIVE DAMAGES
INSURABLE UNDER VENEZUELAN LAW?

Since companies cannot be subject to any criminal or penal sanction, since it is impossible to enforce any
corporal penalty thereon, it has been upheld by the jurisprudence that if a company commits a crime, the
individual subject to penalization is the legal representative, or he who by acting on its behalf was the
perpetrator of the crime. If the representative of the company has committed a crime by exceeding his
powers, or disobeying express instructions given, he is personaly responsible for his own criminal

conduct.



Criminal damages as such cannot be insured, however it is possible to insure the civil liability and

damages derived from a crime. Furthermore, costs from a criminal defense can be insured.

8- CAN THE COMPANY INDEMNIFY ITS DIRECTORS, OFFICERS AND MANAGERS
UNDER VENEZUELAN LAW AND UNDER WHICH CONDITIONS?

By analogy of article 1700 of the Civil Code in reference to mandate or proxy, which provides that "the

principal must also indemnify the proxy or attorney for the loss he may have suffered during the execution

of the mandate, if no guilt can be allocated thereto”, if the Director, Officer or Manager endures any

personal damage from the execution of the mandate imposed on him, he shall have the right to sue the

company for damages.

9- IS THE DIRECTORS, OFFICERS AND MANAGERS LIABILITY INSURANCE
LEGAL?

By principle this insurance policy is legal in Venezuela, since it is not expressly forbidden by law.
However, to enter into such an agreement the insurance policy is required to have prior approva by the
Insurance Superintendency, who is the Administrative Authority with the power to give clearance to such
civil liability insurance.
The Director, Officer or Manager, whose civil liability is subject to insurance, may pay the premium, as
well as it may do so the company it self.
The Directors & Officers policy (D&O) must be issued by an insurance company duly authorized in
conduct businessin Venezuela. It is of no importance if the insurance company is a subsidiary or not of an
insurance company that holds Directors and Officers (D& O) civil liability insurance in the country of its
incorporation.
The premiums paid by the insured for the Directors and Officers (D& O) civil liability insurance will not
be subject in Venezuela to any particular or special tax. The premiums received by the insurance
companies shall be part of its gross income, having to file its annual income tax return for the payment of

income tax.
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