NOTICE
These articles are provided for general information purposes only and
do not constitute legal advice. Professional legal advice specific to
individual circumstances should be obtained. AIG, Inc. or its
subsidiaries or affiliates, either jointly or severally, will not accept any

liability arising from the accuracy of the information provided in these
articles.




Law Firm Antis Triantafyllides & Sons.

The Law Firm Antis Triantafyllides & Sons was established in 1955 and is
one of the oldest firms on the island. Their offices are located in the
Triantafyllides building, which is in the business and financial centre of
Nicosia, the capital of Cyprus. It is an internationally renown law firm
practising in, amongst others, Corporate law, Banking and Tax law,
International Trusts Law, Maritime and Admiralty Law, Trademarks and
Patents, General Commercial and Civil Practice.






TRIANTAFYLLIDES & SONS
LAWYERS

DIRECTORS AND OFFICERS LIABILITY
IN CYPRUS

ANIS TRIANTAFYLLIDES & SONS
Triantafyllides Building
Capital Center
PO Box 1255
NICOSIA CYPRUS 1505
CYPRUS

Telephone 357 22 36 00 00
Telecopier 357 22 670 670



| NTERNATI ONAL PERSPECTI VES | N DI RECTORS AND OFFI CERS LI ABI LI TY

DI RECTORS AND OFFI CERS PERSONAL LI ABILITY

The | egal position in Cyprus:

1. Structure of Corporate Entities:

The law regarding registered conpanies in Cyprus derives from
the Cypriot Conpanies Law, Chapter 113, as anended, (the
“Conpanies Law’), which is alnost identical to the UK s forner
Conmpani es Act 1948. The Conpanies Law broadly provides for
two fornms of conpanies - those of conpanies limted by shares
and those of conpanies |limted by guarantee.

In the case of a conpany limted by shares, each sharehol der
is a co-owner of the conpany and the extent of his rights and
duties is neasured according to the anount of hi s
shar ehol di ng. The liability of a shareholder towards the
debts of the conpany is limted to the unpaid amount, if any,
on any shares held by him

Conpanies limted by shares are sub-divided into public and
private conpanies. In order to qualify as a private conpany, a
conpany nust satisfy four criteria wth respect to the
contents of its Articles of Association. (Section 29 of the
Conpani es Law):

(a) The Articles of Association nust restrict the right
to transfer its shares;

(b) The nunber of its nenbers nust be limted to 50;

(c) They should prohibit an invitation to the public to
subscri be for its shares or debentures; and

(d) The i ssue of bearer shares shoul d be prohibited.

Public conpanies are a residual category the Articles of
Association of which do not satisfy all four of the above
criteria.

Conpany limted by guarantee may be registered with or wthout
a share capital and are used invariably for the purpose of the
non-profit maki ng organi sations.



2. VWho are Directors and Oficers?:

According to section 2(1) of the Conpanies Law, “a Director
i ncludes any person occupying the position of Director by
what ever nane cal |l ed”.

In this way, despite the fact that a Director’s position is
not clarified exactly, it is clear that a conpany is only able
to carry out its business through its Directors, as agents of
t he Conpany. Directors are not as such enployees of the
conpany, neither are they servants of the conpany. The
relationship between the conpany and its Directors is
regul ated by the general principles of the Law of Principal
and Agent.

However, Directors have a dual character, in that they are
al so, in sonme sense and to sone extent, trustees. They are
trustees of assets which have cone into their hands, or which
are under their control.

Apart from the Directors the secretary of the conpany is
considered to be an officer. Hs duties are purely
m ni sterial .

3. Legal Basis of Directors Liability in Cyprus:

(a) Statutory Duties:

Section 190 of the Conpanies Law has made it mandatory for
Directors to disclose any interests that they may have.

The rel evant provisions are now enshrined in sections 187, 188
and 189 of the Conpanies Law. Section 191 enconpasses a conmon
| aw duty on Directors, that of the need to avoid any conflict

of interest. This duty is inposed on those Directors, who
are either directly or indirectly interested in a contract or
proposed contract with the conpany. Failure to reveal the

nature of their interest at a neeting of Drectors would
result in the inposition of a fine.

(b) Common Law Duti es:

Directors are required to act according to their fiduciary
duties, in other words, their duties of good faith are owed by
each Director individually. This duty entails to act in the
best interests of the conpany, to exercise their powers for
the particular purpose for which they were conferred and not
for some extraneous purpose; not to fetter their discretion to
exercise their powers fromtine to tinme and finally, despite
conpliance with the foregoing rules, they nust not, wthout



the consent of the conpany, place thenselves in a position in
which there is a conflict between their duties and their
personal interests.

Following on from Directors fiduciary duties is the inportant
duty that a Director owes to the conpany, that is to nmanage it
in accordance with provisions of Cyprus Law generally and with
t he Menorandum and Articles of Association. Failure to abide
by this duty wll subsequently lead to the Director being
Iiable for breach of duty.

Directors are also required to display a reasonabl e degree of
skill that may be expected from a person of his know edge and
experience. Basically the general principles of comon |aw and
equity applicable to agency and trust, are adopted in Cyprus
| aw t 0o0.

(c) Duties of Directors towards majority and mnority
shar ehol der s:

A w nding-up order will be made if the persons who control the
conpany have been guilty of oppression towards the mnority
sharehol ders, whether in their capacity as Drectors or as
Shar ehol ders. Therefore a Director has a duty to conduct the
affairs of the conpany in a manner that is not oppressive to
sone part of the nenbers

In such a case a petition may be filed in court for an order
under section 202 of the Conpanies Law, Cap 113 and, if the
court, whose power is unfettered, is of the opinion:

that the Conpany’s affairs are being conducted in a manner
af oresai d; and

that to wind-up of the Conpany would unfairly prejudice that
part of the nmenbers, but that otherwse the facts would
justify the making of a w nding-up order on the ground that it
was just and equitable that the Conpany should be wound up

the Court, may, with a view to bringing to an end the matters
conpl ai ned of, make such order as it thinks fit.

Section 202 does not apply exclusively to the scenario where
oppression is conmtted against the mnority sharehol ders, but
also my be commtted by a mnority of the nenbers who
ot herwi se control the conpany.

“Qppressive” conduct, for the purpose of the section, neans
that the conpany has exercised its authority “in a manner
burdensone, harsh and wongful” and it nmust go beyond what is



required to make out a case for a wnding-up order, by
indicating sone |lack of fair dealing towards the Menbers (per
Plowrman J. in the Lurdie Brothers Ltd., 1965).

(d) Drector’'s Duties in case of Voluntary Wnding-up of a
Conpany:

When a conpany proposes to wi nd-up voluntarily, the Drectors
of the conpany have a duty to nake a statutory declaration,
stating that a full enquiry into the affairs of the conpany
has been made, and that, having done so, they have fornmed the
opinion that the conpany will be able to fully pay its debts.
However, as soon as a l|iquidator has been appointed all the
powers of Directors cease, in the case of a nenbers voluntary
wi ndi ng-up of the conpany.

In the case of creditors voluntary winding up, the Drectors
have a duty to conpose and present a full statenent of the
position of the conmpany’s affairs, a list of the creditors of
the conpany and the estinmated anount of their clainms to be

laid before the neeting of the «creditors. Further, the
Directors nust appoint one of the Directors to preside at the
aforesaid neeting. As in the case of nenbers’ voluntary

wi ndi ng-up, on the appointnment of a liquidator, all the powers
of the Directors shall cease, except as for as the commttee
of inspection.

(e) Directors Crimnal Liability:

Directors who put out false statenents in a prospectus or
statenent in |lieu of prospectus are prosecuted under section
44 of the Conpanies Law. This section provides that if a
prospectus includes any untrue statenent, any person who
authorised the issue of the statenent shall be liable to
i nprisonment not exceeding two years and a fine, unless he
proves either that the statenent was immterial or that he had
reasonable ground to believe and did believe that the
statenment was true. This section is subject to the general
provi sions of section 46 to the effect that a statenent shall
be deemed untrue if it is msleading in the form and context

in which it is included. The nost notable features of this
section are that nere negligence, in the sense of an absence
of reasonable grounds for belief, inposes crimnal liability,

and that the onus of proof is shifted to the accused once the
prosecution have proved that a m sleading statenent has been
made in a prospectus issued with his authority.

In addition to this general provision, the Law also contains
ot her provi si ons I nposi ng crim nal lTability for
m sst at enent s. For exanple, section 373, whereby any person
who, in any docunent required by or for the purpose of certain



sections of the Law specified in Schedule 13, wilfully nmakes a
false statenent in any material particular, knowing it to be
false, is guilty of an offence.

Section 307 further supplenents the normal crimnal |aw by
i nposi ng penalties on various types of inproper conduct of any
person, being a past or present officer of a conpany, which
may cone to light during the w nding-up of a conpany, whether
by or under the supervision of the Court or voluntarily, or is
subsequently ordered to be wound-up by the Court or
subsequently passes a resolution for voluntary w nding-up. |If
an officer is convicted for any of the offences nentioned
under this section, he shall be liable to inprisonnent not
exceeding five years for certain offences nentioned therein,
or in the case of any other offence in the section, to
i nprisonment not exceeding two years. However, wth regard to
certain specified offences in the section, it shall be a
defence if the accused proves that he did not intend to
defraud or to conceal the state of affairs of the conpany or
to defeat the | aw

4. Statute of Limtations:

Since 1964, there is no statute that governs and defines the
period within which legal action may be taken. In other
words, there are no statutes of Ilimtations relating to
sharehol ders actions, contractual disputes, discrimnation
actions, sexual harassnment actions or wongful term nation of
of fice actions.

5. VWho can sue?:

(a) Corporation - (derivative actions) brought by the Board of
Directors or Sharehol ders on behal f of the conpany:

Norrmal |y, the conpany itself is the proper and only plaintiff
in an action arising out of a dispute within the conpany. The
Board of Directors would be, in such a case, the body which
woul d start the action on the conpany’s behalf. Failure to do
so will pass on such power to the general neeting. The
general neeting will exclusively have such power to initiate
proceedings in the case where the Directors are thenselves
defendants to the same action.

Where the plaintiff is a sharehol der of the conpany, he is not
acting in representative capacity to the other sharehol ders,
but as a representative of the conpany as “derivative action”.
Such an action could be brought by an individual nenber where
it is inpracticable for the conpany to do so. However, it



must be stated that not every wong to the conpany justifies a
derivative action to renedy it. As highlighted in Foss v.
Harbottle, it appears that the conduct covered by such action
is usually that involving either ms-appropriation of property
or that which has an elenent of fraud through an inproper
noti ve. Further, it is required that the alleged wong-doers
must be in control of the conmpany and that the conpany be made
a defendant in the action. The reason for the latter is that
so long as the conpany is a party to the action, a judgnment
can be given in its favour.

(b) Sharehol ders (direct actions and class actions):

A Shareholder of a conpany is able to sue where a conpany,
where it has acted or proposed to have acted ultra vires, or
where the personal rights of the plaintiff sharehol der have
been infringed. Were those who control the conpany are
perpetrating a fraud on the mnority or where a special or
extraordinary resolution which is required has not been
validly passed, then again, a shareholder is able to sue. I n
such cases, where the wong has been carried out by the
conpany, different considerations to those of derivative
actions apply.

In such a case, the conpany is the real defendant, rather than
merely a nomnal one, for the reason that a judgenent wll be
rel eased against it, rather than just for it. Therefore, any
person who has a personal right which is being infringed, can
be considered as a plaintiff.

The nmere fact that a Shareholder’s rights are the sanme as
t hose of another Shareholder/s, does not automatically nean
that he should sue in a representative capacity on behalf of
himself and all the others. However, should he wish to sue in
such a capacity, it is an option available to him

Contrary to derivative actions, a personal action to enforce
the nenber’'s own rights, cannot be brought in respect of
anyt hi ng which took place prior to the tinme when the plaintiff
becanmre a menber. The reason for this being that it would not
anount to a breach of any contract with him Finally a
Shar ehol der personal action based on the contract in the
Menorandum and Articles can rarely lead to a noney judgenent
agai nst the conpany.



(c) Creditors:

A creditor is able to sue a Director of a conpany. In such a
case, there is also the possibility that he will be sued al ong
with other def endant s, including the conpany itself,
affiliated conpanies or other defendant’s. However, creditors
are not always able to sue the Director’s of a conpany to an
unlimted extent. Were creditors give credit to conpanies
limted by shares, they are in theory giving credit to a fund
made up of the anmounts paid or payable by nenbers for their
shares. In other words, they do not have recourse against the
menbers to an unlimted extent.

Specifically in relation to winding up orders, irrespective of
the amount of his debt, a creditor of a conpany may petition
for a wnding up order. However, a court wll not nake a
winding up order on the petition of a creditor who has
assi gned equitably the whole of his beneficial interest in his
debt. The only exception to the latter is if the assignee is
also party to the petition. A further requirenent to the
acceptance of such a claim is that the creditor’s claim
agai nst the conpany nust be in existence at the date of the
presentation of his petition. From the case- law, it seens
that the court is reluctant to go into the nerits of any
def ence, which the conpany puts forward to his claim on the
hearing of a petition. Neither wll the court dismss a
petition nerely because the conpany clains that there is a
defence to the creditor’s claim wth the only exception that

it manages to prove that the defence will succeed on a point
of law. However, if the defence is a substantial one and is
put forward in good faith, the court wll dismss the
petition.

(d) Trustees in Bankruptcy:

The Trustee in Bankruptcy of a nenber is not able to present a
wi nding up petition on the nenber’s behalf, despite the fact
that he is representative of the bankrupt nmenber in w nding up
proceedi ngs. The only exception to this general rule is if he
has been registered as holder of the bankrupt nenber’s shares
for a period of at |east six nonths. Consequently, should the
above precondition be net, the bankrupt nmenber wll not
personally be able to present a wnding up petition nor make
any application to the court regardi ng wi nding up proceedi ngs.



(e) Enpl oyees:

Directors are not as such legally responsible to the conpany’s
enpl oyees, custoners or other ‘stakeholders’. This is because
we have not in Cyprus reached the stage, as in the UK, whereby
there are proposals for the Directors to be sued for nmaking
deci si ons, which affect their custoners, enpl oyees, or
envi ronment whi ch damage the val ue of their business.

6. Enforceability of a foreign judgnent on Cypriot Directors
under Cyprus | aw.

The matter of the enforceability of a foreign judgnent of
Cypriot Directors under Cyprus law is governed by Foreign
Judgnent (Reciprocal Enforcenent) Law (Cap.10). Under Article
4 of the aforenentioned law, a person may apply to the
District Court at any tinme within six years after the date of
the judgnent, to have the judgnent registered in the District
Court. Therefore, on any such application, the Court shall
order the judgnment to be registered. This law applies only to
j udgenents rendered in the Hi gh Court in Engl and.

7. Liability for punitive danages and the insurability of
puni ti ve damages under Cyprus | aw

There has been no reported case of punitive danages against a
director, in our experience.

8. Can the conpany indemify its Directors under Cyprus | aw?:

It is possible for a provision in the Articles of Association
of the conpany or in a contract with a conpany, to indemify a
Director against any liability which by virtue of any rule of
| aw woul d ot herwi se attach to him Such indemity could arise
in respect of any negligence, default, breach of duty or
breach of trust of which a Director may be guilty, in relation
to the conpany. For exanple, the Articles of Association of a
conpany could provide that a Director will be indemified out
of the assets of the conpany against any |osses or liabilities
whi ch he may incur, whilst carrying out his duties. However,
such provisions in the Articles of Association of a conpany
will only have effect in so far as they conply with section
197 of the Conpanies Law. Section 197 provides that any such
indemmity provision shall be void, but that nothing in the
section itself, shall operate to deprive any Director of a
right to be indemified:



(a) in respect of sonething done or omtted to be done by him
whi | e any such provision was in force;

(b) where a conpany wi shes to indemify a Director against any
l[tability incurred by him in defending any proceedings in
which judgnent is given in his favour or in which he is
acquitted.

9. Is Directors Liability Insurance Legal ?:

Directors Liability Insurance is legal and such insurance
policies do not have to be issued by a local admtted insurer.
The issue of tax allocation of Jlocal premum for |[ocal
Directors and Oficers insurance policies has not been
provi ded for under Cyprus law and is therefore, a matter to be
dealt wth according to the particular circunstances and
requi renents of the parties involved in each case.

This article should not be considered to be a substitute for
specific conpetent legal advice in a particular case but
rather it is provided as general information ONLY.




